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Plai.itLee, ’-7 his attorney, ANTONI') C. MACINEZ, comp .a ini tig 

m 

of hia defendants, alleges for hia c imp l at .it: 

1 - Pi il.icizr is a cicic'-n of the : l lited '’.cates residing 

within the Eastern District of New York. 

Plaintiff was born in the Republic of Ecuador. 

2- Defendant la District Director, immigration and Naturalization 
Service, 20 West 3roadway, Hew York, New York 1GUU7. 

3- (a) On or about May 13, 1073 the defendant denied, solely 
because of Plaintiff's national-origin (Ecuador), plaintiff's 
petition to qualify plaintiff's brother, MAXI'll NO XAM3 tANO-oEGUNDO 

aa a preference immigrant. Exhibit 1. 

(b) If plaintiff had been born in the Eastern Hemisphere 
Country, ouch petition would have been approved by the defendant. 

4- Plaintiff has appealed to the Board of Immigration Appeals 
to review and reverse the May Id, 1973 decision of the defendant. On 
October 1, 1973 the Board dismissed such appeal. Exhibit 2. 

5- Plaintiff has been invidiously discriminated against 
solely on the basis of his national origin, by defendant's application 
of Section 203(3) of the Inraigricion and Nationality Act of 1932, 

as amended. 

The said Board of Immigration Appeals ha 3 asserted in its 
said decision that it lacks the power to pa 3 s upon validity of the 
statute administered by it. 
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6 - (a) Thii i', m action to Jeclar* nconstitutional 
Section 233(a) of tin- 'migration and Nationa.:ty Act of 1952, 

3 J.i.C. Section H5i(.i't ia the circumstances ■ »d-r which it has 
been opli-'J to plaiuci-r, as be: lg violative toe bq.iai Protection 
>t the Li vi clause fourteenth A.aendment to th- ConscitutI an of the 
United italas, and of the Due Proc ?33 of Lav Clause of rhe j’lfth 
Amendment of the Constitution or the United States. 

(b) Jurisdiction is predicated upon Section 279 of the 
immigration and Nationality Act of 1952, as Amended, d U.S.C. 

Section 1529. 

D‘H3ilS70't£, plaintiff demands: 

A- Judgment declaring Section 203(a) of the luunigr ition 
and Nationality Act of the 1952, as mended, 8 'J.S.C. Sec. 1153(a) 
unconstitutional and void. 

.' 1 - Judgment commanding defendant SOL .iARXS co process 
plaintiff's petition to qualify his brother, MA.dMINO ZAMJ-IaJO- 
SdGUNDO, S 3 a preference immigrant without regard to the provisions 
of said Section 203(a), 8 U.S.C. Section 1153(a). 
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decision oy Tii> : _;j-■ biR^cTOi oa v:j la, 1973 

■-0 093 393 

.’he beneficiary sort in in i ndepeurienc : luntry of the lost* 

Hemisphere and Li chargeable, :or Immigrant visa issuing purposes, only 
to the limitation of 130,000 on the number of inunigrant visas which may 
be issued annually to aliens born in such countries. Such aliens are 
not eligible for any preference classification under Section 293(a) 
of the Immigration and Nationality Act, as amended. 

The petitioner has the right to appeal this decision. However, 
in view of the beneficiary's clear ineligibility for preference classi¬ 
fication under the law, it is strongly suggested that no purpose 
would be served by filing such an appeal and payment of the required 
fee therefor. 

While not eligible for a preference immigrant visa, and 
while a considerable waiting period may be entailed before the 
beneficiary raay be issued another type of immigrant visa, it is 
suggested that inquiry be made at a United States consular office, 
by or on behalf of the beneficiary, regarding the procedure for 
applying for such other immigrant vi.3a. 


EXHIBIT 1 
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'biCEJIQN rjy - v? oa u _ 77 ; MICXVriON Ar* *.\_5 

>0:23 J '.TO 3Sit l. 19 7 3 


A.’i’LIC.M'* .’N: Petition to classi./ ;tatV3 of alien r-litive for 
issuance of i;Ml <r m: visa 

The United Statss citizen petitioner sought preference 
status for the beneficiary as hi3 brother under section 203(a) 
of the Iranigration end nationality Act. The District Director 
denied the petition in a decision dated May 13, 1373. Tiie 
petitioner appeals iron that denial. The appeal will he dismissed. 

The beneficiary was bora ir. Ecuador, r.o independent 
country oc the western Hemisphere. The district Director was 
c>rrect in holding that the preference classifications si lblished 
under section 203(a) oi the I.anlgration nad nationality Act are 
not available to a native of the Western hemisphere. Matter of 
r> onoso , Interim Decision 2193 (3IA 1773). 

Petitioner's notice of appeal contains the contention that 
the District Director'.; decision was unconstitutional b-cause it 0*3 
-a3ed upon an invidious discrimination" aeainsc the United States 
citizen petitioner, solely because of the petitioner's national origin 
In M atter of Ssataoa , 13 I bit Dec. 332 (31A i7b3) vs.a rejected 1 almlla 
argument. W* also reiterated the position that we lack power to pass 
upon the validity of the statutes w» administer. 
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'•'» i-ota that the petitioner claims discr:sinacion 
against b -self by virtue of ii j »irch itl Ecuador. "1: 3 
contention s vishout nerit. T i . ;>uc.» as he is u a a cur i Livd 
United States citizen, the country of birth of the petitioner 
is irrelevant because all United Stata3 citizens stand on 
equal footing under the iEmigration laws. 

We hold, then, that the District Director's d-nial 
of the petition vaa correct. 

ORDER: The appeal i3 dismissed. 


•i.iJA.-r * • oTics o* yr.zzo* "■) dismiss 


Ml: 

PLiAoi :a.< 2 r.OTICE that the defendant SOL MARKS, Ristrict 
Director, I -migration and Naturalizacion Service, ;!ew York, New 
York, by hia undersigned attorney, will nove this Court, HQNORASLa. 
WALTER B.iUCHHAUSZN, presiding, on the 18t'n day of April, 19M, 
at Courtroom io.2, Second Floor, United States Courthouse, 223 
Cidman i’laza Bast, Brooklyn, Htw York 11201 at 10:00 o'clock in 
the forenoon or that day, or 03 soon thereafter as counsel can 
be heard, for m order, pursuant to Bale 12 of the Federal .ales 
or Civil Procedure, entering judgment on the pleading and the 
certified administrative documents incorporatad therein, in favor 
of defendant and dismissing the plaintiff's complaint, upon the 
grounds that the comnlaiat fail 3 to scats a claim upon which 
relief can be granted. 
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1 L _- ~ rr V ? s notice o? i an ih vo cos/i-Nd 

~ 7H'l£E-j ; JC 0 2 :^l/c 

PLBAS2 TAX2 0TIC2 that plaintift, by his undersigned 
attorney, will aov« this Court, the ilONOttAJLi ’.JALTS.l 3RUCHHAU5SN, 
presiding, on the 23rd day of May, 1074 at Courtroom ilo.2. Second 
Floor, United States Courthouse, 223 Cadman Plaza hast, Brooklyn, 
New York 11201 at 10:00 o'clock in the forenoon of that day, or 
as 3oon thereafter .13 counsel can be heard, for in order, pursuant 
to 23 U.S.C. Sec. 2232 and 2284 convening a three-judge district 
court to hear iind determine thi3 action. 
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CHANTING D ' 

m )A:rr’ : motion to 

.‘ii9 DENYING 

motion. 


;i (UChhaugen, d. j. 

This action was commenced pursuant to Section 279 of the 
Inunigration and Nationality Act of 1952, 8 U.S.C. 1329. The complaint 
demands Judgment declaring Section 203(a) of said Act, unconstitutional. 

The plaintiff was born in Ecuador, and subsequently va3 granted 
citizenship in the United States. Thereafter, plaintiff attempted to 
secure preference 3tatus under said Act for his brother a native born 
in Ecuador, an independent country of the Western Hemisphere. The 
defendant denied this application, stating that 3uch beneficiaries 
are not entitled to a preference under the Act. Toe Tloard of Im¬ 
migration Appeals affirmed the decision of the Distcict Director and 
dismissed the appeal of the plaintiff. The petitioner alleges that lie 
hs3 been invidiously discriminated against, solely on the basis of 
his national origin. 

The defendant thereupon i-oved to dismiss the compalint upon 
the grounds that the nmplaint fails to state a claim upon which 
relief can be granted. 

The plaintiff then moved for an order to convene a three- 
judge court pursuant to 28 U.S.C. 2282 and 2284. 

It is clear that the plaintiff disagrees with the legislation 
that prohibits a foreign born, namely his brother, from entering this 
country as a preferred immigrant except under stated terms and 
conditions of the Act. 

< 
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At the outj.it, the Court conclude* hut the plaintiff has 
not presented a substantial question for the convening of a thro*- 
jndge court. The Court is not unmindful o£ its responsibility to 
carefully scrutinize » request to convene a three-judge court, in 
the interests of judicial economy. 3ynum v. Connecticut Commission 
of Forfaited liights, et al. , 410 ?2d. 173 (2d Cir. 1969) and cases 
cited therein. 

In Kleindienst v. Mandel, 408 U.S. 753 the Court held in 
part at page 762: 

"It i3 clear that Handel personally, a3 an unadmitted 
and nonresident alien, had no constitutional right of 
entry to this country as a nonimmigrant or otherwise. 
United States cx rel. Turner v. Williams, 194 U.S. 279, 

292 (.1904); United States ex rel. Knauff v. Shaughnessy, 
333 U.S. 537, 542 (1950); Galvan v. tress, 347 U.S. 522, 
530-532 (L954); aee Harisiades v. Shaughnessy, 142 1J.S. 
530, 592 (1952)." 

The question presented, therefore, is whether or not the 
section of the Act, 203(a), 8 U.5.C. 1153(a) is unconstitutional 
because the plaintiff has been denied equal protection of the laws 
since his brother wa3 not granted a preferential status. 

The beneficiary has been denied entry because he was horn 
in a country located in the Western Hemisphere. The birthplace of 
the plaintiff had no bearing upon the denial of the preference 
status of the beneficiary. See Kxhibit3 1 and 2 attached to the 
complaint. 

In Kleindienst v. Mandel, supra, the Court furcher held in 
part at pages 7S5-7S7: 
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"■***111 accord with ancleac pr ! :ciplas of th -* > i: •rr. -itionai 
' .v of '.ation-HCatij, the Court i.n The Ch’_ne<e tcLusijn 
Cue, 130 U.S. 531, 509 (1399), a:i<l i.i Fong Yu« Ting /. 

Uni tod icates, 149 U.T. (Li J 3), held broadly, >3 ,,'te 
Cjvscnmenc describes it, 3ri.ec oc Appellants 2'), thac the 
power to exclude aliens la 1 inherent in sovereignty, ne¬ 
cessary for maintaining normal international relations 
and defending the country against foreign encroachments 
and dangers - a power to be exercised exclusively by the 
political branches of government Since that time, 

the Court's general reaffirmations of this principle 
have been legion.^* The Court without exception ha3 
sustained Congress'’plenary power to make rules for the 
admission of aliens and to exclude those who possess 
those characteristics which Congress has forbLdden.' 

Boutilier v. Immigration and Naturalization Service, 387 
U.S. 118, 123 (1967). '(0)ver ao conceivable subject 

is the legislative power of Congress more complete than 
it is over* the admission of aliens. Oceanic Navigation 
Co. v. Strana'nan, 214 U.S. 320, 339 (1909). In Lem Moon 
Sing v. United States, 158 U.S. 538, 547 (1895), the 
first Mr. Justice Harlan said: 

'The power of Congress to exclude aliens altogether from 
the Unitsi* States, or to prescribe the terms and con¬ 
ditions upon which they may come to thi3 country, and 
to have it3 declared policy in that regard enforced 
exclusively through executive officers, without ju¬ 
dicial intervention, is settled by our previous 
adjudications.'" 

"Mr. Justice Frankfurter ably articulated this history in 
Galvan v. Press, 347 U.S. 522 (1954), a deportation case, and we can 
do no better. After suggesting, at page 530, that "much could be 
said for the view" that due process places some limitations on 
congressional power in this area "were we writing on a clean slate," 
he continue: 

"But the slate is not clean. As to the extent of the power 
of Congress under review, there is not merely 'a page of 
history'. New York Trust Co. v. Uisner, 256 U.S. 345, 349, but 
a whole volume. Policies pertaining to the entrey of aliens 
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and their right to remain . are peculiarly concerned 
with the political conduct government. In the en* 
forceiaent - these policies, chi Executive 3 ranch u'l 
the Government nu3t reape :; th > .iroceilursl .safeguards of 
due nrocssi. ' ** But that ch.* .. >emulation of these po¬ 
licies ii in trusted exclusive * to donsress has become 
as firmly ..noedded in the i upi j lative and judicial "issues 
of our bcuy politic as any t.pecc of oar government. *"* 

"We are noc prepared to deem ourselves vi3er or more 
sensitive to human rights than our predacesor3, expecialiy 
those who have been moot zealou.3 in protecting civil 
liberties under the Constitution, and must therefore un¬ 
der our constitutional system recognize congressional 
power in dealing with aliens..." Id., at 531-532. 

In Kleindienst v. Mandel, supra, the Court stated, at 


page 767: 


"We are not inclined in the present context to reconsLder 

this line of cases." 

See also Faustiao v. Immigration and naturalization Service, 
302 F. Supp. 212; affirmed 432 F. 2d. 429 (Cir. 2) (1970). 

The Court must conclude that the Act under attack is valid 
and constitutional. Therefore, the motion of the defendant to 
dismiss the complaint i3 granted and the motion of the plaintiff, 
to declare the said Section 203(a) unconstitutional, is denied. 

It is so ordered. 

Copies hereof are being forwarded to the respective 


attorneys. 
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AL 

l * j r v jy given t' ■ ±z j-ai.icirt T09'/ ZAX3 UNO, 
to Che United State* A^urC of Appeals far Che Second Circuit 
Che Order of July 31, 1374 dismissing chls action and denying 
plaintiff's notion to convene a three-judge District Court, 


Date: 


New York, New York 
September 17, 1974 
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